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STATEMENT OF QUESTIONS P RESE NT E D 


Is a twenty-four hour gasoline service station the “place of 
business” (as distinguished from place of employment) of a 
person who: though on his employer's payroll, has no desig¬ 
nated shift of work, is not on duty at the time he entered upon 
the said premises for purposes of personal frolic and to obtain, 
commercial services offered to the public at large, and had not 
been designated as agent of the employer for the purpose of 
carrying a pistol; within the meaning of that phrase as used in 
the “Carrying Concealed Weapons” statute. Title 22, Section 
3204, of the District of Columbia Code? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11895 

Kermit Alexander, appellant 
v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 

counterstatement of THE CASE 1 

On March 30,1953, a two count indictment was filed against 
appellant in the District Court. The first count charged that 
on or about March 8, 1953, appellant carried a pistol on or 
about his person without a license having been issued there¬ 
for, in violation of Title 22, Section 3204 of the District of Co¬ 
lumbia Code (1951 Edition). (S. A. 39.) 

The second count charged that on or about the same day 
appellant had made an assault with a dangerous weapon, i. e. 
a loaded pistol, upon one Andrew J. Newell, in violation of 
Title 22, Section 502 of the District of Columbia Code (1951 
Edition). A jury trial on June 22, 1953, resulted in a verdict 
of guilty as to the charge of carrying said pistol, but not guilty 
on the assault count. A sentence of nine months’ imprison- 

1 The parties failing to join in preparing a joint appendix and appellant’s 
appendix being inadequate for appellee’s nse; appellee has printed its own 
appendix (which incorporates virtually all of the matter contained in ap¬ 
pellant’s appendix). All references herein are to the appendix part of this, 
appellee’s brief, and are so designated by the symbol (S. A. ). 

( 1 ) 
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ment was imposed on July 24, 1953, and appellant remanded 
to the District of Columbia jail, after the District Court heard 
and denied a motion for bond pending appeal. 2 Notice of ap¬ 
peal was filed July 29, 1953, and the appeal ensues from the 
sentence of nine months' imprisonment for the carrying of the 
pistol. 

The facts of the case, as revealed by the testimony at trial 
are hereafter presented. The scene of these events was the 
premises and gasoline service station office building at 1617 
14th Street NW., in the District of Columbia. These premises 
were known as the “Coastline Service Center" (S. A. 24), and 
operated by the Coastline Cab Company, operator of a fleet 
of over 200 taxicabs, which were usually serviced at this filling 
station (S. A. 32). The filling station was operated for “busi¬ 
ness” purposes (S. A. 24) and also served the general public on 
a twenty-four-hour basis (S. A. 27). One Mr. Lewis was the 
manager, and a Mr. Hamman was the assistant manager of 
the station (S. A. 33-34). 

Appellant had been working 3 for.this company for almost 
two years prior to the early morning of March 8, 1953 (S. A. 
33). He had not been hired to be a manager (S. A. 34), but 
in the course of time assumed the status of being “in charge” 
(S. A. 34), pursuant to a custom that the person who carries 
the money is “ # # # more or less in charge” (S. A. 29). How¬ 
ever, he was not in charge “as manager” (S. A. 34). 

Prior to March 8, appellant had been working the night shift 
(S. A. 32), and had “not [yet] changed to the daylight shift” 
(S. A. 32). On March 8, he didn't have a shift” (S. A. 33). 
Neither the owners, nor anyone else had furnished appellant 
or any other employee with a gun, so far as appellant knew 

* On July 29 appellant petitioned this court to set bail bond pending ap¬ 
peal. This petition was granted July 30,1953, and appellant freed the same 
day. Thereafter, on November 27, 1953, appellant was arrested and held 
for grand Jury action on another, unrelated, charge of violating Title 22, 
Section 3204, and perhaps other charges. See “Appellee’s motion to revoke 
bail,” filed December 1, 1953. These matters were unresolved at the writ¬ 
ing of this brief, and therefore appellee is unable to state whether appellant 
will remain free on the bond granted by this court, or be confined for the 
purposes of answering the events of November 27. 

'Andrew Newell characterized appellant’s employment as “part-time” 
(S. A.27).' 
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(S. A. 34). For “about two months or a little more” ap¬ 
pellant had kept a pistol, which he personally owned, in the 
closet at the service station (S. A. 33). 

In the early morning hours of March 8, 1953, either King 
Sanders (S. A. 22, 25), or Andrew J. Newell (S. A. 34), was in 
charge of this service station. Appellant was not on duty 
(S. A. 28, 32), but some time between 2 and 3 a. m. of that 
morning he rode up 4 to the station in his autombile accom¬ 
panied by some girls and Andrew Newell’s brother, Glen (S. A. 
24, 33). Glen Newell was driving (S. A. 33), Appellant, 
Glen, and a girl entered the office space of the service station 
(S. A. 24), where Andrew Newell was sitting by the stove (S. A. 
28)—waiting to help Sanders around the station in case it 
snowed that night (S. A. 28). Andrew Newell had a bottle of 
whiskey (S. A. 25). Both appellant and Andrew Newell con¬ 
sidered each to be a very close friend of the other (S. A. 27). 5 

During the half an hour (S. A. 25) appellant was at the 
service station, he talked “a lot of nonsense” to Andrew about 
a windshield wiper which was broken on his car. Appellant 
wanted Andrew to repair the wiper, but Andrew maintained 
it was unrepairable because the wiper arm was broken off 
(S. A. 24, 26). Appellant took a drink from the bottle, which 
was on top of the desk, and during the conversation said 
a cuss word (S. A. 25, 27). Appellant wanted the girl to 
leave (S. A. 25). She was reluctant, and drank from the 
bottle. Appellant turned the bottle over (S. A. 34). There¬ 
after, appellant and Glen Newell left the office (S. A. 25), 


4 A question of fact was raised by Andrew NeweU’s testimony to the ef¬ 
fect that on the night in question appellant was carrying the change 
(money) to that (service) station (S. A. 27). The effect of aU other testi¬ 
mony, including that of appellant, was to negative Andrew’s assertion. 
Sanders’ statement regarding the sum of money "which [appellant] carries 
on that shift • • (S. A. 29) does not rise to the level of Andrew’s state¬ 

ment or corroborate Andrew’s statement that appellant had money of his 
employer on the night in question. 

• After the verdict, the court observed that "there was a warrant issued 
for the complaining witness,’’ Andrew Newell; and the Assistant United 
States Attorney noted he "had difficulty getting the complaining witness." 
(Transcript, p. 74.) 
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and Sanders re-entered the office (S. A. 28). Appellant was 
gone about four minutes (S. A. 26). 

During this four-minute interval appellant walked in the 
yard around the outside of the station and entered a small 
room in the rear of the station where there was a closet from 
which he took his pistol (S. A. 33, 34). He went back around 
the building and reentered the office space (S. A. 34). The 
girl had left the office and was outside in the automobile (S. A. 
34). As appellant entered the office door he was “auto¬ 
matically right on” Andrew Newell (S. A. 34). No words 
were spoken (S. A. 28). Andrew heard the safety click on 
the pistol as appellant “* # * walked up and threw the gun 
right on my leg and, bang, hit me in the leg with the 
gun * * * ” (S. A. 26.) 

Metropolitan Police Officers David Paul and Charles C. Gil- 
martin investigated these events and arrested appellant at 1318 
Corcoran St. NW. (S. A. 30-31), which was a rooming house. 
Appellant told Officer Paul he had been in an “argument” at 
the station (S. A. 30). Appellant refused to tell the officers 
the location of his pistol (S. A. 30-32, 34). The pistol, a 32 
German-make automatic, was found at the rooming house 
“in a hallway on the steps” (S. A. 30, 31), clean, with a clip 
containing four bullets inserted in it and one bullet in the 
chamber (S. A. 31). Appellant told the officers he hadn’t in¬ 
tended to shoot Andrew Newell (S. A. 30). 

Officer Thomas V. Slominski testified he was assigned to 
keep records of the issuance of licenses or permits authorizing 
persons to carry pistols; and that appellant had never been 
issued such a license or permit (S. A. 30). 

As regards the charge of carrying the weapon, appellant 
contended in the District Court that the service station was 
his place of business; and that he had removed his pistol from 
the back room closet for the purpose of taking it to his dwelling 
house. An oral request was made for an instruction as to 
appellant’s right to have this pistol in his place of business 
(S. A. 36). No request was made for the Court to instruct 
regarding a right to take a pistol from such place of business to 
his dwelling house. However, in a short (five transcript pages) 
argument to the jury, appellant’s counsel forcefully told the 


jury of the existence of the right to take the pistol from the 
place of business to his dwelling house (S. A. 37). Again in 
the closing paragraph of this argument, the existence of this 
right was emphasized to the jury (S. A. 38). The court in¬ 
structed that there was no violation of the law if the service 
station was appellant’s place of business; and neither the court 
nor the Assistant United States Attorney, in his argument 
(S. A. 36) impinged upon appellant’s forceful assertion of 
the existence of a right to take a pistol from his place of busi¬ 
ness to his dwelling house. No exception, pertinent to the 
carrying offense, was made to the court’s charge to the jury 
(S. A. 38). The jury found appellant guilty of carrying a 
pistol on or about his person without a license. This appeal 
followed. 

STATUTES INVOLVED 

Title 22, Sec. 3204, D. C. Code: 

CARRYING CONCEALED WEAPONS 

No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except 
in his dwelling house or place of business or on other 
land possessed by him, a pistol, without a license there¬ 
for issued as hereinafter provided, or any deadly or 
dangerous weapon capable of being so concealed * * * 
(July 8,1932, 47 Stat. 651, ch. 465, § 4; Nov. 4,1943, 
57 Stat. 586, ch. 296; Aug. 4,1947,61 Stat. 743, ch. 469.)* 

SUMMARY OF ARGUMENT 

The plain language and the legislative history of Section 
22-3204 show that the place of employment of an employee, 
who has not been designated by the employer to act as agent 
for the purpose of carrying a dangerous weapon, is not that 
employee’s “place of business ” within the meaning of the latter 
term as used in that section. 

* The “District of Columbia Law Enforcement Act of 1953“ was approved 
June 29, 1953, and therefore has no effect upon the present case. In any 
event, these amendments to Section 22-3204 are not here involved. See 
Public Law 85, 83d Congress, 1st Session, Chapter 159, Title II, Section 204. 
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* In any event, such place of employment was not this appel¬ 
lant's “place of business” on the morning of March 8, because 
he did not then have a designated shift of work, was not then 
oh duty, and entered upon those premises for purposes of frolic 
and to obtain commercial services. 

The court, when confronted by two questions of fact, prop¬ 
erly submitted the case to the jury. The instructions clearly 
presented to the jury the factual issue of whether this service 
station was appellant's “place of business.” There being no 
exception to the charge, or error affecting substantial rights, 
appellant has no basis for attacking this charge in this appeal. 

; ARGUMENT 

I 

This service station was not appellant’s “place of business,” as 
that term is used in Section 22-3204 

(A) History of legislation on this subject 

Prior to 1932, and Section 22-3204, the first laws relating to 
possession and carrying of deadly weapons were passed by the 
first session of the 52d Congress and became law July 13,1892. T 
The second section of that Act contained an exception employ¬ 
ing the phrase “place of business.” * 

T 27 Stat. 116, C. 159. An amendment, not pertinent here, is to be found 
in 30 Stat 405, C. 295, approved May 11,1898. 

•27 Stat., p. 116: 

“* • • Provided further, that nothing contained in the first or second 
sections of this act shall be so construed as to prevent any person from 
keeping or carrying about his place of business, dwelling house, or premises 
any such dangerous or deadly weapons, or from carrying the same from 
place of purchase to his dweUlng house or place of bvisness or from his 
dwelling house or place of business to any place where repairing Is done, to 
have the same repaired, and bade again:** (Emphasis supplied.) 

Reference Is made to this Act in Compiled Statutes of District of Co¬ 
lumbia (G. P. O., 1894; Albert and Lovejoy Compilers—Note: 2d Column of 
p. XIII of District of Columbia Code, 1961 Edition). However, the above 
quoted exception was not printed In this compilation. 


No legislative explanation or judicial interpretation of this 
phrase has been found.® 

Thereafter, the laws relating to possession and carrying of 
weapons were contained in three sections of the 1901 Code. 10 
Section 855 was entitled “Carrying Weapons,” and contained 
substantially the same exception as did the 1892 Act. u The 
portion of that exception relating to “* * * from place of 
purchase to his dwelling house or place of business * * *** 
[emphasis supplied] was involved in two cases under Section 
855: Bell v. United States, 49 App. D. C. 367, 265 Fed. 1007 
(1920); and Bolt v. United States, 55 App. D. C. 120, 2 F. 2d. 
922 (1924). In neither of these cases did the Court concern 
itself with, nor did the facts present a question involving con¬ 
struction or application of the phrase “place of business ” 
[Emphasis supplied.] 12 

These sections were unchanged until they were repealed by 
the Act of July 8,1932. 13 

• This Act was the result of two Bills in the 52d Cong., 1st Sess„ S. 1060 
and H. R. 8294, the latter replacing the former. The following are refer¬ 
ences to, and description of the proceedings to be found in the Congressional 
Record: 

S. 1060—Intro, by Mr. Faulkner: p^ 69, ref. to Comm, on D. C.; p. 355. 
reported back with amendments; p. 1050, amended and passed Senate; p. 
1095, referred to House Comm, on D. of C.; p. 3510, H. R. 8294 reported as 
substitute. 

H. R. 8294: p. 3510, intro, by Comm, on D. of C. (H. R. Rept 1148) as 
substitute for S. 1060; p. 5253, passed House; p. 5271, ref. to Sen. Conun. on 
D. of C.; p. 5486, reported back; p. 5788, debated and passed Senate; p. 5876, 
examined and signed; p. 5904, examined and signed; p. 6244, approved by 
President 

The Act of March 3,1901, approving a Code for the District of Columbia 
(1901), contained three sections dealing with this subject: 31 Stat. 1328. 
5 855 (“Carrying Weapons”); 31 Stat 1329, §856 (“Disposition of SeizecT 
Weapons”); 31 Stat 1329, §857 (“Selling, and so forth, to Minors"). 

Section 855 of this Act was subsequently also compiled in a Code for the 
District of Columbia (G. P. 0.1930) as Title 6, Sec. 114 thereof. 

” See footnote 8, supra. ‘ 

u The later case of Brown v. United States, 58 App. D. C. 311, 30 F. 2d 47-4 
(1929), did not involve any part of the exception, but rather the phrase “con¬ 
cealed about the person”—which is not pertinent to this case. Brown does 
contain language indicating the manner in which this type of legislation shall 
be construed, which language is quoted in part (c) of this section of the 
brief. 

u 47 Stat. 650 et seq., 22 D. C. Code, § 3201-3216 (1940 and 1951 Editions). 
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(B) Legislative history of Section 22-3204 

This Act was the fruit 14 of bills S. 2751 16 and H. R. 8754 M 
of the 72nd Congress, 1st Session. Hearings were held by the 
Senate Committee on the District of Columbia, February 26, 
1932, regarding S. 2751. 17 At these hearings it was revealed 
(as appears.from the text of the Bills) that “this proposed law 
is modeled in the main upon the uniform firearms act, first 
promulgated by the National Conference of Commissioners on 
Uniform State Laws ***.”“ 

14 Other Bills Introduced but never passed by both House and Senate 
are: 

(1) S. 4012, 67th Cong., 4th Session. Sept 20, 1922. 

(2) H. R. 461, 68th Cong., Dec. 5, 1923. 

(3) H. R. 4502, 69th Cong., 1st Session, Dec. 9,1925. 

(4) S. 1907, 69th Cong., 1st Session, Dec. 21,1925. 

(5) H. R. 13211, 70th Cong., 2d Session. 

“ Cong. Record , p. 1409, January 7,1932. 

“ Cong. Record, p. 3293, February 2,1932. 

” Hearings on H. R. 8754 were also held the same day by the House 
Committee, but were not printed. 

w Hearings before Committee on the District of Columbia on 8. 2751, 
72d Cong., 1st Sess. 5, 7, 12 (1932) ; 75 Cong. Rec. 7979-7980, 12754-12755, 
11717. 

The Uniform Firearms Act was endorsed by the National Conference 
in 1930. See Handbook of the National Conference of Commissioners on 
Uniform State Laics, 1930, pp. 530-574, containing numerous case annota¬ 
tions. This act was adopted in Alabama, Indiana, Pennsylvania, South 
Dakota, and Washington, in addition to the District of Columbia. 9 Uni¬ 
form State Laics Annotated, p. XIX. The original act was superseded by 
the Uniform Pistol Act in 1940 (see Handbook, 1940 pp. 331-359) which 
was eventually withdrawn by the Commissioners in 1949 (see Handbook, 
1949, p. 428) after it had been adopted in New Hampshire and North 
Dakota. 

The first draft of the Uniform Firearms Act was based upon S. 4012, 
67th Cong. 4th Sess.; and H. R. 461, 68th Cong. The pertinent portion of 
that draft was: “• * • except in his dwelling house or place of busi¬ 
ness * * • ." Handbook, 1924, p. 728. Regarding this section, section 5, 
Mr. Imlay then said “* * * this section is almost universally the law in 
this country * • * .” Handbook, 1925, p. 320. 

The second draft contained this exception: “* * * except in his dwelling 
house or place of business, or on other land possessed by him * * * .” 
Handbook, 1926, p. 575. The language was repeated in the next draft. 
Handbook, 1927, pp. 880, 897 and 902; as weU as the 1928 and 1929 drafts. 
Handbook, 1928, p. 423; Handbook, 1929, p. 350. 

The draft adopted was somewhat of a departure, and read: “* * * except 
in his place of abode or fixed place of business •••*.” Handbook, 1930, 
pp. 530-574. 
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Universal registration of all firearms as opposed to regula¬ 
tion of the seller and owner was much discussed. In discussing 
this subject, Mr. Imlay of the National Conference of Com¬ 
missioners on Uniform State Laws, testified as to his view of 
the categories exempted from procuring a license: 

We think there is a legitimate use for pistols. We 
believe that, in addition to those organizations like the 
military organizations, in addition to people like guards 
at banks, the pistol has a legitimate use in the house¬ 
hold * * V 9 

Mr. Robert F. Jones of a firearms manufacturing concern also 
testified that “a great many concerns absolutely forbid their 
watchman to use revolvers # * V’ 20 and again reiterated this 
thought saying “ * * * these business houses * * * are so 
especially opposed to [their men] carrying firearms.” 21 

The House Committee Report was issued on March 11,1932, 
and stated: 

It is believed that this measure will, if enacted, meet 
the legitimate needs of all who are charged with the duty 
of protecting and defending life and property as well as 
those citizens who require firearms for protection or for 
sport * * V 2 [Emphasis supplied.] 

The Senate Report was issued April 19, 1932, and contained a 
list six principal features of the bill, the fourth of which was: 
“Prohibiting possession of weapons for which there is no legiti¬ 
mate use.” 23 The report also contained this paragraph: 

POSSESSION OF REVOLVERS 

The right of an individual to possess a pistol in his 
home, or on land belonging to him, is not disturbed by 
the bill. 

The superintendent of police is empowered by the 
bill to issue licenses, valid for one year, to carry re¬ 
volvers. [Emphasis supplied.] 24 

” Hearings, supra, p. 11. 

*• Hearings, supra, p. 19. 

** Hearings, supra, p. 22. 

* House Rep. No. 767, 72d Cong., 1st Sess., March 11, 1932, p. 2. 

” Senate Rep. No. 575, 72d Cong., 1st Sess., April 19, 1932, p. 2. 

** Ibid, p. 3. 
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In explaining this measure on the floor of the Senate, the 
Chairman of the Committee on the District of Columbia, Sen¬ 
ator Capper, orally stated his view of its coverage by saying: 

The right of an individual to possess a pistol in his 
home or on land belonging to him would not be disturbed 
by the bill. 25 

Sec. 5 of the approved bill is as follows: 

EXCEPTIONS 

The provisions of the preceding section shall not ap¬ 
ply to * * * any person while carrying a pistol un¬ 
loaded and in a secure wrapper from the place of pur¬ 
chase to his home or place of business or to a place of 
repair or back to his home or place of business or in 
moving goods from one place of abode or business to 
another. 2 ® 

This provision substantially reenacted the exemption features 
of Section 855 of the prior law. 

Section 6 of the bill, as adopted, provided: 

ISSUE OF LICENSES TO CARRY 

The superintendent of police of the District of Co¬ 
lumbia may, upon application of any person having a 
bona fide residence or place of business within the Dis¬ 
trict of Columbia # * * issue a license to such person 
to carry a pistol * * * if it appears that the applicant 
has good reason to fear injury to his person or property 
or has any other proper reason for carrying a pistol and 
that he is a suitable person to be so licensed. 27 

That Congress was well aware of the need for strictness of 
regulation, and of the urban nature of the community for which 
they were legislating is indicated by the following picturesque 
bit of by-play during the short debate in the House: 28 

* Cong. Record, 72d Cong., 1st Sess., Jane 13,1932, p. 12754. 

"Title 22, Section 3205, District of Columbia Code (1951 Edition). 

“Title 22, Section 3206, District of Columbia Code (1951 Edition). 

" Cong. Record, 72d Cong., 1st Sees., April 11, 1932, p. 7982. 
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Mr. Blanton. They are short-barreled guns; and 
without an explanation of it somebody might say that 
they were sawed-off shotguns; and then, too, there are 
guns that they cut the ends of the barrels off, used by 
farmer boys everywhere. Such guns scatter the shot 
more, and that is the reason they saw them off. In your 
effort to reach the thugs you are liable to reach innocent 
and honest boys who hunt in Maryland, Virginia, Penn¬ 
sylvania, and elsewhere in the United States. 

Mr. Stafford. Let me say to the gentleman from 
Texas that this law is limited in its application to the 
District of Columbia. We have no such farmer boys 
located here who would use this character of implement. 
Otherwise I would accept the criticism of the gentleman 
from Texas as a proper one, but this law does not extend 
to a farming community. 

Throughout the course of these legislation there was an 
enormous silence regarding the phrase “place of business.” No 
one testified regarding need for protection by employees at 
their place of employment. Statements made of this whole 
exception clause were pointedly directed to the citizens abode,, 
and other property “belonging” to, or regarding which, the 
citizen had a “duty” of protecting or defending. The single 
statement, in the House Report, regarding personal “protec¬ 
tion” of the citizen, was directed toward the features of the 
toto legislation, and has meaning in itself only when viewed 
with the opening phrase “legitimate needs.” Logically, per¬ 
sonal protection is not achieved until the citizen needing pro¬ 
tection is also “protected” at places other than at home and at 
work. Therefore the word protection is meaningful only if the 
licensing features of Section 6, as well as the exception clause of 
Section 4, are encompassed. On the other hand, there was un¬ 
impinged direct forceful testimony that employers did not favor 
employees possessing firearms at their place of employment. 
Perhaps most striking however, is the concept gleamed from 
the essence of these legislative endeavors, which was to re¬ 
strict the use of firearms by the jew to protect the mass of the 


282963—s; 
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citizenry from “ delinquency, accidents, and crimes done in sud¬ 
den anger.” 29 [Emphasis supplied.] 

Subsequent amendements to the Act of July 8,1932, and Sec¬ 
tion 5 thereof are not pertinent to the issues of this case. See 
“Statute Involved” section of this brief for applicable text of 
Section 22-3204. 

(C) The proper application of the statute 

The legislative intent behind the efforts of Congress to regu¬ 
late the carrying of firearms, and the proper method of con¬ 
struing those legislative efforts, has been announced by this 
Court in Brown v. United States, supra, in the course of enlarg¬ 
ing the scope of the operating clause of § 855 (predecessor to 
Section 22-3204). At page 475 of 30 F. 2d, the Court said: 

M See address entitled “Disarming children” by Mr. George A. Hastings, 
extension director of the White House Conference on Child Health and 
Protection, Hearings, supra, pp. 4-7, at p. 6. 

The Senate Committee also had before it the following information, 
reprinted in Hearings, supra, p. 25: 

Metropolitan Police Department, 

District of Columbia, March 8, 19S2. 

Hon. Arthur Capper, 

United States Senate, Washington, D. C. 

Mr Dear Senator Capper: I am sending, for your information in con¬ 
nection with your firearms bill, the following data secured from our statisti¬ 
cal bureau and information available to that bureau: 


In the District of Columbia 

Total 

Average ' 
per year 

1. Pistols sold during the 3 years ending June 30, 



1931. 

10, 171 

3, 390% 

2. Crimes committed in which firearms were used 

during the 5 years ending June 30, 1931: 



Murders..... 

132 

26% 

Manslaughter...-. 

4 

% 

Robberies.... 

982 

196% 

Assault with dangerous weapon. 

550 

110 

3. Number of cases of above in which shootings 



occurred_ 

686 

137% 




I am informed that your bill is progressing nicely, which is very gratifying. 
Sincerely yours, 

(S) Palham D. Glassford, 

Major and Superintendent. 
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What was the purpose of Congress in the enactment 
of this law? Obviously, the protection of the public 
from the menace of concealed “deadly or dangerous” 
weapons. No one familiar with present conditions will 
doubt the necessity for such a statute. Its purpose is 
wholesome, and it is the duty of the court, in construing 
it, to have “in mind the legislative intent.” United 

States v. Celia, 37 App. D. C. 423,430. 

« • « « • 

* # * as between an interpretation that will effectuate 
the obvious intent of our statute and one that will largely 
frustrate that intent, we unhesitatingly adopt the 
former. [Emphasis supplied.] 

In many other cases, this Court has announced the principle 
that the subject matter, and manifest mischief which the 
statute is designed to remedy, should be considered in making 
a reasonable construction which will avoid absurd results. See 
O'Neill v. District of Columbia, 77 U. S. App. D. C. 79, 132 
F. 2d 601 (1942); McGowen v. United States, 70 U. S. App. 
D. C. 268, 105 F. 2d 791 (1939); this is true even of a penal 
statute (as in Brown, supra): Rohde v. United States, 34 App. 
D. C. 249,256 (1910). 

The present section (22-3204) has only been construed one 
time in this jurisdiction. That was by Chief Judge Laws of 
our District Court in United States v. Waters, 70 F. Supp. 72 
(D. C. D. C. 1947), 30 which involved the question whether a 
taxicab was a “place of business” within the meaning of Section 
22-3204. Chief Judge Laws held it was not, saying, at page 
72-73: 

Defendant claims that the act of Congress under 
which he was prosecuted does not prohibit the carrying 
of a pistol in one’s place of business (Title 22, Section 
3204, District of Columbia Code), and that since de¬ 
fendant’s taxicab was his place of business, he was not 
guilty of any offense. The language of the statute is 
that a person shall not carry a pistol without a license 
“except in his dwelling house or place of business or on 

" Case certified to Supreme Court without a ruling on the merits, 84 U. S. 
App. D. C. 127,175 F. 2d 340 (1948), appeal dismissed, 335 U. S. 869 (1948). 
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other land possessed by him.” [Italics supplied.] The 
words “other land possessed by him” which immedi¬ 
ately follow the words “place of business” compel the 
view that the place of business referred to is land. Any 
interpretation to the contrary would give to the word 
“other” as applied to the word “land” no significance 
whatever. Defendant’s taxicab, therefore, was not a 
“place of business” as the term is used in the statute.. 
[Emphasis supplied in lieu of original emphasis.] 
Appellee’s position, contrary to that of appellant, is that 
the word “ possession ” which follows the term “place of busi¬ 
ness,” compels the view that the term, “place of business,” 
was not intended by Congress to encompass all employees of' 
any given place of employment; and, certainly not to encom¬ 
pass all such employees 24 hours a day, 7 days a week, 52 weeks 
a year of every year of employment, regardless of the employ¬ 
ee’s reasons for being present and his course of conduct upon 
the employer’s premises. As the words “other land” qualify 
“place of business,” so does the following word, “possessed” 
qualify “place of business.” Whether such qualification arises 
from the plain meaning of the statute (a rule contended for 
by appellant) or from judicial construction as reflecting the 
patent intent of Congress, the only justifiable way to read the 
phrase is as if consecutively set out: “his * * * place of busi¬ 
ness possessed by him” 

The case of Coker v. State, 76 S. E. 103 and 991 (Ga. 1912), 
is by one of the two jurisdictions (also Texas) which have had 
occasion to construe the term “place of business” in a carrying 
of weapons statute. 31 In that case the majority held that the 
overseer of a plantation could carry a weapon anywhere on the 
plantation where his business requires his presence. The con¬ 
curring opinion stated, at page 991: 

* * * the status of the home and place of business 
(excepted by the statute from the operation of the law 
requiring a license) is fixed by the nature of one’s pos- 


" For many cases construing “own premises” in a carrying of weapons 
statute, see 68 C. •/., Weapons, § 43. 47, and 49; 56 Am. Jur., Weapons and. 
Firearms, § 16; and 31 A. L. R., 1134. 
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session and occupancy of such home or place of busi¬ 
ness * * *. [Emphasis supplied.] 

The adoption of this theory that the exemption is a “status” 
based upon “possession” is implicit in the subsequent case of 
“Reagan v. State, 85 S. E. 353 (Ga. 1915) which refers to the 
Coker case, and two other cases of that jurisdiction” 

Appellee has stated that Congress did not intend to use the 
term “place of business” in a vacuum, without reference to 
time, conduct or duties. Appellant would have the court do 
just that with reference to appellant himself, an employee. 
In support of his position he cites cases which define (for pur¬ 
poses other than determining amenability to a carrying a 
weapon statute) place of business as the place where the per¬ 
son transacts his business. Yet the very embodiment of the 
term employee, and the status of this appellant, is that such 
person is to transact the business of the employer The argu¬ 
ment of appellant ignores the distinction between a place of 
business and a place of employment or place where one engages 
in a trade or business. 34 Just as surely as a place is a place “of 

" Miller v. State, 77 S. E. 653 (Ga. 1913) referred to in Reagan, involved 
a wages hand who occupied a house upon the plantation. All these cases 
reflect the rural area and economic conditions. 

** Note the thousands of cases which held the employer not liable for acts 
of injury perpetrated by his employee outside the scope of the employer’s 
business. 

Though it is the experience of men that employees generally do on occasion 
transact personal affairs during work hours at their place of employment, 
the Supreme Court has noted a regulation under a revenue act: 

“The term office or place of business, however, implies a place for the 
regular transaction of business and does not include a place where casual 
or incidental transactions might be, or are, effected.” Commissioner of 
Internal Revenue v. Scottish American Co., 323 U. S. 119,123. 

In Bank of Columbia v. Laurence, 26 U. S. (1 Pet.) 578, 582, 7 L. Ed. 269 
(1828), dealing with the sufficiency of notice of non-payment of a promissory 
note, the question before the Supreme Court was whether notice was sent, 
as required, to defendant’s place of business. Defendant claimed that he 
transacted his business at his residence and that notice should have been 
sent to him there. However, the Court said: 

“But the evidence does not show that the defendant had a place of business 
in the city of Washington, according to the usual commercial understanding 
of a place of business. There was no public notoriety of any description 
given to it as such * • 

** Regarding the differentiation of the latter phrase, see B. W. Jones Trust 
v. Commissioner of Internal Revenue, 132 F. 2d 914, 917 (4th Cir. 1943); 
and U. S. v. Waters, supra. 
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business” because business is transacted there, so is such a place 
identified with the one whose affairs are being transacted at 
such place. Therefore, it is submitted that the place of busi¬ 
ness of an employer is not also a place of business of employees 
of such employer, unless the employer has designated the par¬ 
ticular employee in question to act as his agent for the specific 
purpose of carrying a weapon to protect or defend on behalf 
of the employer. 33 Such an agency is specifically negatived 
by the facts of the present case (S. A. 34). 

The case of State v. Bloom, 167 A. 221 (N. J. 1933), involved 
a night watchman who had been arrested for carrying a pistol 
while “within the [employer’s] premises, which appeared to 
consist of factory buildings and yards. * # At page 222 
the court said: 

Plaintiff in error contended that he was employed as 
a watchman and given the revolver by his employer for 
the purpose of protecting the premises, and that the 
statute means that any employee may carry a weapon 
in and about his place of employment. Cases from 
other states not identical in facts are cited. We do not 
think that this is a reasonable interpretation of the 
meaning of the act. An owner of a business or person 
in charge of a business might be included, but certainly 
every person employed in and about a factory, store, or 
office building is not included. There would be few 
offenders if this were the law. [Emphasis supplied.] 

However this may be, it is clear that this appellant was not 
at this gasoline service station (place of business) for pur¬ 
poses of the business he was employed to engage upon while 
there. Appellant’s purposes in going to the service station on 
the early morning of March 8 were personal frolic and to en¬ 
gage commercial services offered to the public at large (z. e., 

* For cases invoking the agency principle see Cassi v. State, 216 S. W. 1090 
(Tex. 1919) and Banks v. State, 9S S. W. 242, 243 (Tex. 1906) where the 
court said: “• * * he was some times sent on errands of one sort or an¬ 
other [over the whole of a plantation] by the manager; but on this occasion, 
he was not acting for the manager.” Poston v. State, 104 S. W. 2d 516 (Tex. 
1937), referred to on page 5 of appellant’s brief is explained by this principle, 
as weU as by the exception features of Section 22-3205 of our Code. 
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to have his automobile windshield wiper repaired).” There¬ 
fore he was not assuming his status as an employee at the time, 
nor was he in possession of the premises. 37 This is affirmed 
by his activities while there. He is more properly classified 
as a customer or friend of individuals then on duty at the 
service station. Therefore, regardless of the implications of 
the statutory term “place of business” as regards an employee, 
it is clear that appellant was not an employee at the time in 
question. 

Appellant seeks to grasp onto the frail thread consisting of 
Andrew Newell’s testimony that at the time in question appel¬ 
lant was carrying the change (money) to the service station. 
No one else, even appellant himself, sought to duplicate this 
testimony. On the other hand appellant testified he was not 
on duty that night (S. A. 32), and both Andrew and 
Sanders testified Sanders, rather than appellant, was in charge 
(S. A. 29), and that the person in charge carried the money 
for the station (S. A. 29). There is no testimony of any 
conversation regarding such money, or that such money was 
transferred from the possession of appellant. If he did take 
such money to the station, as far as the record shows, he took 
it away with him without discussing the subject. There is 
nothing in this record to indicate appellant went to the Coast¬ 
line Service Center on the early morning of March 8 as an 
employee. 

Such a contention as appellant here makes was discussed in 
Hodge v. State , 277 S. W. 643 (Tex. 1925): 

* # * appellant [’s] * * * contention seems to be 
that, as he was upon premises belonging to the Kirby 
Lumber Company, for whom he worked, he would have 
have a legal right to carry a pistol under the exemption 
which permits one to be carried on a person’s own prem¬ 
ises. The facts do not call for the application of such 
exemption. He had no control of the property belong- 

** The record negatives the idea that appellant had in mind to regain pos¬ 
session of his pistol when entering the premises. He was there 30 minutes 
before seeking it (J. A. 25). 

” Intent to possess is an essential element of possession. See VoL I of 
Restatement of the Law of Property, American Law Institute, 1938, $ 7, 

pp. 10-21. 
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mg to the Kirby Lumber Company, save the one house 
in which he lived. He was performing no duty relative 
to his employment with the company at the time he 
carried the pistol. To uphold the contention made by 
appellant would permit him to roam at will, armed, over 
the entire “quarters” provided by the lumber company 
for their employees. [Emphasis supplied.] 

This holding was reaffirmed by the same court the following 
year in Robison v. State, 280 S. W. 776 (Tex. 1926): 

Appellant testified that it was his business to watch 
the company’s property at night. 

We are of the opinion that appellant’s right to carry 
the pistol only lay within the bounds of his employment 
and during the hours that he was on duty. [Emphasis 
added.] 38 

An even broader question of status lurks in the factual back¬ 
ground of this case. Appellant had been working the night 
shift and had not changed to the day shift (S. A. 32). He 
did not work the 8th of March. (S. A. 28). Appellant him¬ 
self stated he “didn’t have a shift” (S. A. 33). Andrew 
Newell stated appellant worked “part time” (S. A. 27). These 
statements are construable to indicate this appellant, as of 
March 8, was a casual employee, 38 who was without a regular 
or designated shift of work. Such a factual framework does not 
support appellant’s argument that his employment was “reg¬ 
ular” (Brief, p. lb)." 

Of legislation similar to the present statute, it was pointed 
out that “[t]he unnecessary carrying of the weapons around 
seems to be the evil aimed at by the Act * * Titus v. 
State, 42 Tex. Reports 578,579 (1875). This evil is flagitiously 

* State v. Gordon, 122 S. E. 501 (S. C. 1924) and Hare v. State, 160 S. W. 
79 (Tex. 1913), referred to on page 5 of appellant’s brief involved an accused 
then engaged in his employment. 

" See Hutchins v. State, 101 S. W. 795 (Tex. 1907), where that court 
commented upon a requested instruction (held to have been correctly re¬ 
fused) by saying the conclusion: “place of business”, was not warranted by 
facts similar to the present case. 

■"This matter involves an exception to the operation of the statute, and 
the burden of proving facts to bring himself within the scope of the statutory 
exception was upon appellant. See Fink v. State, 178 N. E. 700 (Ohio 1931), 
and Moryan v. State, 191 S. E. 178 (Ga. 1937). 
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apparent in this appeal. Such facts as are here present high¬ 
light the reasoning of Congress when it limited the “place of 
business” exception to the status imported by the statutory 
term “possession.” 


II 

The court properly submitted the case to the jury, under 
incontestable instructions 

Appellant argues the District Court committed error 
in submitting the case to the jury, and failing to hold “that the 
service station was appellant’s place of business” (Brief, p. lb). 
Yet the evidence was conflicting on two points. One, Andrew 
Newell testified appellant only worked “part-time” at the serv¬ 
ice station (S. A. 27), and appellant’s own statement (viewed 
against its background) that on March 8, he had no shift, 
tended to create a factual issue regarding substantiality of the 
employment status (the only possible link to a finding of “place 
of business”) of appellant. Secondly, Andrew Newell also 
testified that appellant was carrying money of their employer 
at the time appellant entered the service station that night 
(S. A. 27). The testimony (in sum total) of the other wit¬ 
nesses tended to negative the latter statement. With the record 
in this posture, it would clearly have been improper for the 
court to have taken the case from the jury. See Curley v. 
United States, SI U. S. App. D. C. 389,392,160 F. 2d 229 (1947), 
cert, denied, 331 U. S. 837. On the other hand, appellee sub¬ 
mits (as argued in section I (c) of this brief, p. 16) that the 
construction of the evidence most favorable to appellant re¬ 
vealed that appellant had not been designated as an agent of 
his employer for the purpose of carrying the pistol. In this 
situation, the court could validly have instructed the jury, as 
a matter of law, that this service station was not appellant’s 
place of business within section 22-3204. 41 

41 See Hutchins v. State, supra, p. 243, where the court said: 

“The court’s charge was erroneous in that it limited appellant’s right to 
carry a pistol at a place where he had a right to carry it, if he carried it 
lawfully. But this was without injury to appellant inasmuch as he had no 
right to carry the pistol * * * [under these circumstances] and this ap¬ 
pears to have been the proof.” 
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The court did instruct the jury by paraphrasing the statute 
(S. A. 38), including the place of business exception, and 
then told the jury: “if he had a pistol at his place of business 
he had a right to have it there without a license issued there¬ 
for.” (S. A. 38.) The jury was thereby clearly instructed it 
had before it the factual question of whether or not the service 
station was appellant’s place of business. 

Appellant, in his brief, emphasizes the court’s use of the 
term “justifiable.” Appellee construes this to be a mistaken 
effort on the part of the trial judge to comply with this court’s 
recent opinion in Wilson v. United States, 91 U. S. App. D. CL 
135, 198 F. 2d 299 (1952), in which the plea of self defense 
was held to be available in a Section 22-3204 case. The facts 
in the present case did not warrant such an instruction. How¬ 
ever, no prejudice to appellant arose from this instruction, be¬ 
cause it was clearly in his favor; and the “place of business” 
issue was not obscured. 

Appellant’s testimony was that he had gained possession of 
the pistol for the purpose of taking it to his dwelling house- 
His right to do so was not submitted to the jury. However, 
the court was not requested to so instruct (S. A. 36), and 
appellant’s counsel forcefully argued the existence of this right 
on two occasions during his short (five transcript pages in 
length) address to the jury. The first occasion he said: 

If he has a gun in his place of business he has a right 
to bring it to his place of business, otherwise he couldn’t 
get it to the premises, and if he wants to take the gun 
home, there is nothing to make such an act criminal. It 
is unfortunate that his friend was shot * * *. [Em¬ 
phasis supplied.] (S. A. 37.) 

And in the closing paragraph of his address appellant’s 
counsel said: 

I ask you to bring back a verdict on both counts of 
not guilty for the reason that it was his place of business 
and he had a right under the law to have a gun in his 
place of business, and if he had a right to bring it to his 
place of business, he had a right to take it home, and, 
therefore, there is nothing to indicate he intended to 
do anything else, and I say there is no evidence to show 
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that there was any intention to hurt somebody, so I ask 
you to bring back a verdict of not guilty. [Emphasis 
supplied.] (S.A.37.) ■ 

Neither the court nor the opposing counsel contradicted 
these assertions (S. A. 36). No exception was made to the 
charge given the jury. Hence there was a failure to comply 
with Rule 30 of the Federal Rules of Criminal Procedure, 18 
U. S. C., which provides in pertinent part as follows: 

* * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects' 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 

This Court has stated the reason of this rule in VMar Oman v. 
United States, 87 U. S. App. D. C. 240,241,184 F. 2d 261 (1950), 
saying: 

In assigning error as to any part of a charge, or for 
any omission therefrom, * * * it is essential that a 
distinct objection be stated, with the ground upon which 
it is based [citing cases]. The requirement is for the 
sound and practical purpose of affording the court an 
opportunity to make any additions or corrections that 
may be deemed appropriate before the jury retires to 
consider its verdict [citing cases]. A failure to make 
objections to the charge deprives a judge of the final 
opportunity for consideration and action which may 
avoid serious error resulting in a futile trial. So, in 
fairness to the court, the partis, and the administration 
of justice itself, there should be compliance with the 
rule. It was not followed in this case. Therefore, we 
must hold the assignment of error invalid. 42 

Therefore, the Court was proper in submitting the case to 
the juiy, and did so under instructions without error affecting 
the substantial rights of appellant, or any error he is entitled 
to urge here. 

* The facts of this case clearly indicate the equity of this rule, in that 
it clearly appears that the trial judge was prepared to instruct on thin 
subject, and would have supplemented his charge had he been requested 
by counsel to do so (S. A. 36). 
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CONCLUSION 

Wherefore, it is submitted that the verdict and judgment 
in the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

William B. Bryant, 

Carl W. Belcher, 

Assistant United States Attorneys. 
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11 Andrew J. Newell 

• • * » * 

was called as a witness on behalf of the United States and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

* * * * ♦ 

Q. Where do you work? 

A. Coastline Service Center, 1617 14th Street. 

Q. What business, are those business premises? 

A. Yes, sir. 

* * * * * 

12 Q. Now, sometime between 2 and 3 o’clock in the 
morning on March 8, at the gas station, did something 

happen there that was unusual? 

A. Yes, sir. 

* * # * ♦ 

Q. When did you first see him that morning? 

A. Well, I was in the station, and him and my brother 

13 came in with some girls in the car, so me and Mr. King 
was sitting down at that time. 


Q. And did you have any conversation with Mr. Alexander 
at that time? 

A. Only about the windshield wiper. He asked me to repair 
the windshield wiper, that was all. 

Q. And where did that conversation take place? 

A. In the office. 

Q. In the office space; did anybody else come in the office 
space that night? 

A. Only the girl. 

Q. She was in there at that time? 

A. Yes. 

Q. What happened then? 

A. Just talking, just talking a lot of nonsense, like that. 

Q. What is that? 

A. Just talking a lot of nonsense. 

Q. What did the girl do? 
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14 A. She was sitting on the opposite side here. 

Q. How long was she in there? 

A. She was in there approximately a half hour 
Q. What did she do besides talk? 

A. She didn’t do anything. He tried to get her to go but 
she didn’t want to leave. 

Q. And did she eventually leave? 

A. No, sir, she didn’t leave. 

Q. Was any drinking going on that night? 

A. Yes. 

Q. Tell us about that. 

A. I had a half-pint before they got there. 

Q. Where was it when they got there? 

A. Sitting on the desk. 

Q. What happened as far as that half-pint was concerned, if 
anything? 

A. Well, she wanted a drink, and I think Alexander took a 
drink out of it. 

Q. What did she do? 

A. I don’t know just how much she took. 

Q. Did she get a drink? 

A. Yes. 

Q. Did Mr. Alexander have anything to say about that drink 
she had? 

A. I don’t think he had anything to say about the 

15 whiskey because—he didn’t object to her drinking, but 
he wanted her to leave and go. 

Q. Did he turn the bottle over? 

A. Yes, sir. 

Q. That was your whiskey? 

A. Yes. 

* • « • • 

Q. Did he leave the place? 

A. My brother left the office and he followed my brother 
outside. 

Q. And when that happened, who was in the office? 

A. Me and Mr. King. 

Q. How about the girl? 

A. I think she was in there, too. 
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16 Q. Is that Mr. King, is that Mr. Sanders you are talk¬ 
ing about? 

A. Yes, sir. 

Q. When did you next see Mr. Alexander? 

A. When he walked back in the door. 

Q. How long a period of time? 

A. I would say about four minutes. 

Q. About four minutes? 

A. Yes. 

Q. Tell us what happened when he walked in the office? 

A. He walked in the door and pulled the safety back on the 
automatic, and I could hear it click, and I was sitting on the 
can and he walked up and drew the gun right on my leg and, 
bang, hit me in the leg with the gun and said, “Oh, oh, I didn’t 
mean to hurt you.” 

Q. What did he do? 

A. He walked in with the gun. 

Q. And did you hear him slip the safety on the automatic? 
A. Yes, sir. 

Q. What did he do? 

A. He slipped the safety. 

Q. And when he slipped the safety did you hear anything? 
A. Sure. 

Q. What did you hear? 

17 A. I heard the safety click. 

***** 

Q. Now, Mr. Newell, did Mr. Alexander talk to you about a 
windshield wiper in there that morning? 

A. Yes, he did. 

Q. And whose windshield wiper was it? 

A. His. 

18 Q. On his car? 

A. Yes. 

Q. And was there an argument about it? 

A. No, just the usual talk; we messed around together;, 

Q. Was there an argument? 

A. No argument. 

Q. What did he say about it? 


<• A. He just said a little curse word, I don't want to say what 
he said. ■' ' 

Q. He said what? , *. s ; it, Y:r J ssV'' 

A. He just said a little curse word. - r 
Q. What seemed to have been the trouble between you and 
him about the windshield wiper? /■ 

A. There didn't seem to be any trouble, it was unrepairable 
because the arm was broken off. 


CROSS-EXAMINATION 

* * ♦ • */ 

r *• 

Q. Does Mr. Alexander work at that same filling station 
where you are? r 

19 A. He works there part time. 

Q. Were you and Mr. Alexander more or less buddies 
prior to the happening of this night? 

A. We had been friends. 

Q. I mean are you more or less buddies even now? - • .. 

A. It has never made any difference to me. 

• * * * * 

20 Q. Has Mr. Alexander carried change on that sta¬ 
tion, to your knowledge? 

. A. Yes. 

Q. Is your station open all night? - 

A. Yes sir, it has never been closed.. . Jr . 

Q. Never closed, open 24 hours a day? 

A. Yes. ... . • , • 

Q. And that night wasn’t the defendant carrying the 
change to that station? 

A. He were. 


King Sanders 


DIRECT EXAMINATION 


. . v ’ 1 

• - • 

,T r ‘. 

I ? ;*’ .a- 


' •* Mr r . 


■* lV‘: rrri 

J * 

k -’:*n 
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Q. And did Mr. Alexander work at that particular station? 
A. Yes, sir. 

Q. Was he working there on this day, March 8th? 

A. Not at that time. 

22 Q. He wasn’t working there? 

A. No. 

Q. He was employed there but wasn’t on duty? 

A. That’s right. 

Q. And between 2:30 and 3 o’clock in the morning of March 
8 were you at that station? 

A. Yes, I was. 

Q. Did you see Mr. Alexander? 

A. Yes, sir. 

Q. Did you see Mr. Newell? 

A. Yes, sir. 

Q. What did you see Mr. Newell do that morning? 

A. Mr. Newell was waiting around to help me in case it 
snowed that night. 

Q. He was what? 

A. He was waiting around the station in case it snowed that 
night. 

# * * » * 

23 Q. And who was in there with you? 

A. Mr. Newell, and Mr. Alexander, and there was- 

Q. How long had you been in the office? 

A. I just came in a few seconds before. 

Q. And when you walked in the office, who was in there? 

A. Mr. Newell was in there then. 

Q. And where was he? 

A. He was sitting by the stove. 

Q. And how long had you been in there before Mr. Alexander 
came in? 

A. Just a few seconds. 

Q. Now, tell us exactly what you remember happened after 
he came in. 

A. All I remember is Mr. Newell was sitting on the can, and 
he almost would have to turn to look out the service station to 
see anybody at the pump; and I saw the report of the gun and 

- » . . 
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Mr. Newell jumped up and said to Mr. Alexander, “You shot 
me,” and I saw him with the gun in his hand. That is all I 

know. ' ^ 

♦ « ♦ « 

* » - ' „ 

24 CROSS-EXAMINATION v ' 

* 

Q. Mr. Sanders, Mr. Alexander is employed, or was 

25 employed at the filling station at the time this incident 
occurred, was he not? 

A. He was; yes, sir. 

Q. Have you ever known him to carry the change around 
the filling station, that is, carry the money around the station 
during the night there? 

A. When he worked he did several times. 

Q. Now, the person who carries the money is the person 
more or less in charge of the station, is that right? 

A. That’s right. 

Q. And this station is open all night on a 24-hour basis? 

A. Yes. 

Q. Is that a substantial sum of money which he carries on 
that shift, or small, or what? " ; - 

A. It varies. 

Q. Well, just give us some idea. 

A. Maybe $100 or $125. 


REDIRECT EXAMINATION 


Q. Mr. Sanders, who was in charge of the station on that 
night that Mr. Newell got shot? »-•. 

A. I was. • .• 

26 Q. You were in charge? ;• v / v. ^ cj? - - . 

; A. Yes. " : * •'. t-* -0 - 

• * # • f 

~?5 \r 

• - r Thomas Y. Slominski " - 15 - *■' ■■■ '' ? v~ 5 f! 

a h nr, acrs, v*045o^r c . 

* * i * •# 
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DIRECT EXAMINATION 

• • t # # * 

* - t , » . 

Q. In that connection do you have a record which shows 
persons to whom have been issued a license for carrying a 
pistol? . 

A. I not only have that record but it is part of my assign¬ 
ment. 

Q. And have you checked those records to know if Kermit 
Alexander has such a permit? 

27 A. Kermit Alexander does not have such a permit,. 

' nor did he ever have a permit to carry a pistol in the 
District of Columbia. 


David Paul 

• * * # * 


DIRECT EXAMINATION 

* * * * * 

Q. Did there come a time you investigated a shooting at 
1617 14th Street, Northwest? 

A. Yes. 

28 Q. In that connection, sir, did you arrest the de¬ 
fendant Kermit Alexander? 

A. Yes. 

Q. Where did you arrest him? 

A. 1318 Corcoran Street, Northwest. 

Q. Did you talk to him about this shooting? 

A. Yes. - • 

Q. What, if anything, did he say? 

A. He said they had an argument and he took the gun out 
and it sort of hung up. 

Q. Did you find the gun? ' ■ - : 

A. Yes; • ” . /;• /' 

Q. Where did you find the gun? ^ 

A. In the hallway of 1318 Corcoran Street. 

Q. Is that a private house or a rooming house? n 
A. I believe it is a rooming house. : ' ‘ n 
Q. And what was its condition when you found it? 


-A. The gun's condition? ^ ? - t rio ; ”• -a i7 . 

Q. Yes. _ ' Vris 

A. It was clean with a clip of four bullets in it. , .A 




30 The Court. Do you want to offer the gun in evidence? 
Mr. Bryant. Yes. 

:• - a- •- r\. ■ .-.t. -aa 


Charles C. Gilmabtin 


r—’ r\ 


DIRECT EXAMINATION 


Q. Did you participate in the investigation of a shooting 
at 161714th Street, Northwest? 

A. I did. /'* 

Q. In the course of that investigation, did you participate 
in the arrest of the defendant here? 

A. Yes. _ • • : ‘ - ' • • ; 

• Q. Where was that? ; 

A. That was at 1318 Corcoran Street, Northwest. 

Q. And, sir, at that time did you ask the defendant about 
the pistol? ..... A* 

- A. I asked him about the pistol and he refused to tell me 
where the pistol was. 

Q. Did you find anything on the premises? * - > • - - 

A. In the hallway on the steps I found a 32 German-make 
automatic pistol. • r * 2 'As 

32 Q. What was its condition when you got it, sir? . 

A. It was loaded. 4 

Q. The clip was inside? r - 

A. The clip was inside and one was in the chamber.-^ : A 
Mr. Bryant. Your Honor, may this be marked for the pur¬ 
poses of identification? j , b\b P"- 

The Court. The Clerk will mark it Government Exhibit L 


‘Government Exhibit No. T’ for identification.) -yim i oc'2 A ) 


oni;:r“ 


:■> /wu-tcr' - :. sJ. arf-.-.S'fctto • 
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33 Q. When you found this gun did you show it to the 
defendant, sir? \r 

A. Yes, I did. 

Q. What, if anything, did he say about it? 

A. He said it was his gun. 

• * • • • 

38 Kermit B. Alexander 

* • * • * 

Q. Where do you live? 

A. 1340 Wonder Street. 

***** 

39 Q. Were you on March 8, 1953, employed at the 
Coastline Cab Company? 

A. I was. 

Q. On the night in question, March 8, 1953, were you on 
duty? 

A. Not that night. 

Q. Now, what were your duties at the station? 

A. Service attendant. 

Q. Service attendant; on the shift that you worked, who 
kept the money from the station during those shifts? 

A. I carried the money, I worked the night shift as I 

40 had not changed to the daylight shift. 

Q. What amount of money on the average was han¬ 
dled during that shift you were on at that time? 

A. I have handled as much as, possibly on one shift I have 
carried two or three shifts that have been turned over to me 
at the time. 

Q. When you say two or three shifts, what do you mean by 
that? 

You will have to speak louder than that. 

A. They had gone off duty and turned it over to me. 

Q. And what is the maximum amount of money you have 
handled at that station? 

A. About$800. , 

Q. Incidentally, about how many cabs are in this Coastline 
Cab Company, if you know? ■. * . 

A. Over 200. i; 
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Q. Are they usually serviced at the Coastline station, is that 
correct? Js* 7r. 7. 

* * * ■ f •f • "'•# 

■> . . ,v- - 4 •*. I» ^ • •• tr ' y 4 

41 Q. Well, did you have occasion to go there in any 
instance on March 8,1953? 

A. No, I didn’t have a shift. 

* .♦VvtOr * 

- * o. 

Q. What was your reason for going to the station on that 
night? > ■ . _ / 7 

A. If it was snowing, I was going home and he stopped and 
let me out and he was going on home. 

Q. Who stopped? ’ ‘ 

A. The other party was driving the car, he was going home. 
Q. Who was the other party who was driving the motor 
vehicle? 

A. Glen Newell. 

* « * * . * 

Q. Did you own a pistol at that time? 

A. I did. 

Q. On the night of March 8, 1953, or during the day of 
March 8,1953, where was that pistol, if you know? 

A. In the closet at the service station. 

42 Q. How long had the pistol been in the closet at 
the service station? 

A. Oh, about two months or a little more. 


43 Q. What was the purpose for getting the gun on this 
night, if anything? 

A. I had been carrying it on the night shift; well, it laid 
down there so long I was going to carry it home. 

• * * v 

CROSS-EXAMINATION ’ 

r * 

45 Q. How long had you worked at this gas station? ~ 
A. I had been working for them over a year, almost 
two years. - 

Q. Who was the manager? v\ ' ' ; . .r - — 

A. Mr. Lewis was the manager. 0 ' i ? - 
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Q. Who was the assistant? • ' 

46 A. Mr. Hamman. ■ J 

o Q. Who was the night manager? 

A. Mr. Newell was night manager at that time. 

Q. You were never hired as manager of that station, were 
you? 

A. Yes, I have been in charge, not as manager. 

Q. Sir? 

A. I have been in charge. ■ 

Q. To your own knowledge, nobody in there furnished any 
gun for anybody there, did they? 

A. No, sir. 

Q. That was your own gun? 

A. That’s right. 

* * * * * 

Q. You knocked the whiskey over, didn’t you? 

A. I turned it over. 

* * • * * 

48 Q. Now, sir, when you got this gun out of the closet 
in the next little room, you had to come out into the yard 

and then go back into the office, is that right, or is there a con¬ 
necting door between the two? 

A. You come out into the station and around the other side. 
Q. Go around the other side so that you have got to 

49 get out in the yard, is that right? 

A. Yes. 

Q. And what did you go back in the office for after you got 
the gun? 

A. I was going to go back in to keep warm. We were sitting 
around talking. 

Q. Sitting around for what? 

A. Waiting on the girl, she was going to leave with me. 

Q. Where was she? 

A. She was in there. 

Q. Was she in there when the shooting occurred? 
w A. She wasn’t in there, she was in the car. 

Q. She was in the car when the shooting occurred? 

A. Yes. 

Q. Were you waiting for her or was she waiting for you? * 
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■ A. She was waiting for me at that time. 

* • # * * 

51 The Court. Have you any further testimony? 

Mr. Carroll. I have nothing further. 

***** 

The Court. Mr. Carroll? 

Mr. Carroll. I would like to make a motion first, renew my 
motion, if I may, and the Court knows what I have in mind 
here. I wish to renew the motion previously made respecting 
the first count of the indictment which says that he carried a 
gun on his person without a license for it. 

I wish to call the Court’s attention to the fact that the testi¬ 
mony of both the Government’s witnesses as well as this wit¬ 
ness himself is to the effect that he was an employee at the time 
of the injury in question. He was actually employed by the 
company but not on duty. The evidence further dis- 

52 closes, as brought out by the prosecuting attorney, that 
he was hired as manager and so acted on his shift., 

Under those circumstances I don’t think that there can be 
very much doubt but that that was in connection with the' 
management of the business to all intents and purposes within 
the meaning of this statute. The statute doesn’t say he has 
to have a license at his place of business, or when it is open 
for business, and does not restrict them as to time, and much 
in the same manner, if he had been there for some purpose or 
another, had just come to look around for that matter, I think 
he might have done so since that was his place of employment, 
and taking the gun out of the closet under those circumstances 
I submit no permit was warranted and none required 

And as to Count 2- 

The Court. Motion denied. 

* * * * * 

53 The Court. Do you request any special prayer? 

Mr. Carroll. I want to ask one, I don’t have it pre¬ 
pared but I can give the substance of it if I may. 

The Court. You may. 

Mr. Carroll. It is to the effect that the jury, the defendant 
is charged with the crime of assault with a deadly weapon. 
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and it is necessary for the Government to prove that there was 
intent on the part of the defendant to do harm or cause injury. 

The Court. To commit assault. The Court will charge that 
in substance. 

Mr. Carroll. And further, if the jury find that no- 

54 body intended to do harm, then they are obliged from 
the evidence to find for the defendant. 

The Court. The Court will charge on the lack of intent. 

Mr. Carroll. I am sorry, it slipped my recollection when 
I was here, Your Honor; I wish to argue to the jury that the 
defendant had this gun in his place of business and, of course, 
to make such an assertion I do wish to argue he had the right 
to have it in his place of business. 

The Court. I think under the spirit of the last Court of 
Appeals case on this carrying a deadly weapon, which was a 
case in which the man was preceding the defendant, the Court 
is required to charge the jury as to the purpose, the position of 
the weapon, its factual connection to his conducting his place 
of business. 

Mr. Carroll. Does the Court have in mind the decision I 
believe of the Court of Appeals which dealt there with the stat¬ 
ute limiting a motor vehicle- 

The Court. The Court will say it is a question of fact 
whether he had this gun at this time in connection with his 
business at the place set forth, and you may comment on the 
evidence to that effect. 

* * * * * 

55 Opening Argument on Behalf of the United States 

***** 

56 The other thing is this, that by Mr. Alexander's own 
testimony the gun which he claimed was there for some 

business purpose was in a room, which is not the office space in ; 
which Mr. Newell was shot. The question was this, if he chose 
at 2: 30 in the morning to pick that gun up to take it home, 
we don't know why he did that. He said he was through with 
it and had no further need for it and was going to take it home 
at 2:30 in the morning. All right, he got it out of the 
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57 room next to Mr. Newell. What did he do in there? 

As I said, he was waiting for the girl, and then as it 
turned out the girl was waiting for him. 

* * # # « 

ARGUMENT OF BEHALF OF THE DEFENDANT 

***** 

60 Now, on this charge of carrying a gun, I make these 
observations to you on testimony adduced by the de¬ 
fendant himself, from which you may see whether he has a 
reason to serve, and I will recall the testimony as he relates it 
to you, and I can relate testimony from both sides; the testi¬ 
mony shows that this man carried the money on his shift. The 
Government brought out the fact that he was hired as manager 
and during his night shift, from his testimony, and it is not 
disputed, not denied, that he has had the accumulated income 
of three assistants turned over to him and has had $800, I 
believe; whether it is 500 or 800, it is a substantial sum of 
money, and if he gained comfort and satisfaction in the wee 
hours of the night he had a right to have a gun, and if he was 
night manager on the night shift, that is his place of business, 

and he would be in just as much danger of being robbed 

61 as any place else. If he has a gun in his place of busi¬ 
ness he has a right to bring it to his place of business, 

otherwise he couldn’t get it to the premises, and if he wants 
to take the gun home, there is nothing to make any such act 
criminal. It is unfortunate that his friend was shot, just as 
if I was shot or you were shot, just as if we were on a hunting 
trip, and I say this man has no criminal record so they have no 
basis on which to challenge his word. 

***** 

62 I say it was an accidental injury for which we are 
all sorry, but no crime was intended, and under those 

circumstances I ask you to bring back a verdict on both counts 
of not guilty for the reason that it was his place of business and 
he had a right under the law to have a gun in his place of busi¬ 
ness, and if he had a right to bring it to his place of business 
he had a right to take it home and, therefore, there is nothing 
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to indicate lie intended to do anything else, and I say there is 
no evidence to show that there was any intention to hurt 
somebody, so I ask you to bring back a verdict of not guilty. 

• * # * * 


65 CHARGE OF THE COURT 

• • • • • 

66 Let’s take a look at this indictment. It is drawn in 
two counts. The first count charges the defendant with 

carrying a deadly weapon; the second count charges the defend¬ 
ant with assault with a dangerous weapon. 

The Grand Jury charges in the first count that on or about 
March 8, 1953, within the District of Columbia, Kermit B. 
Alexander, carried a pistol on or about his person without a 
license having been issued as provided by law. 

The District of Columbia Code provides that no person shall 
within the District of Columbia carry concealed on or about his 
person, except in his dwelling place or place of business, a pistol 
without a license therefor being issued as provided by the terms 
of this statute. The question for you to determine on the basis 
of the evidence in this case, does the defendant’s version of this 
testimony, together with the benefit of argument of counsel for 
the defendant, indicate that he had a right to keep this pistol 
in his place of business ? That is a factual issue for you to deter¬ 
mine as to whether under this testimony he has a right to have 
the gun in his place of business with him is justifiable, 

67 because if he had the pistol at his place of business he had 
a right to have it there without a license issued therefor. 

* « * « « 

71 The Court. Do you have any exception to the charge 
as given? 

Mr. Carroll. Yes, sir, with respect to the question of im¬ 
plied intent and gave an example if a person out in Pennsyl¬ 
vania Avenue discharges a gun in all directions— 
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The Court. The Court will emphasize that it constitutes a 
wilful firing of the weapon. 

* • # * • • 

73 The Deputy Clerk. What say you as to the defend¬ 
ant Kermit B. Alexander on Count 1 of the indictment? 
The Foreman of the Jury. Guilty. 

The Deputy Clerk. What say you as to the defendant Ker¬ 
mit B. Alexander on Count 2 of the indictment? 

The Foreman of the Jury. Not guilty. 

The Deputy Clerk of Court. Members of the jury, your 
foreman says you find the defendant Kermit B. Alexander 
guilty on Count 1 of the indictment, and not guilty on Count 2 
of the indictment, and that is your verdict so say you each 
and all? 

(The jury indicated in the affirmative.) 

* * * # * 

77 United States District Court for the District of Columbia 
HOLDING A CRIMINAL TERM 

Grand Jury Impanelled March 2,1953, Sworn in on 

March 3,1953 

Criminal No. 532-53 

•Grand Jury No. 407-53 

Carrying deadly weapon, assault with dangerous weapon 
(22-3204, 502, D. C. Code) 

The United States of America 

v. 

Kermit B. Alexander 

Filed in open court March 30, 1953. Harry M. Hull, Clerk. 
The Grand Jury charges: 

On or about March 8,1953, within the District of Columbia, 
Kermit B. Alexander carried a pistol on or about his person 
without a license having been issued as provided by law. 
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Second Count: 

On or about March 8,1953, within the District of Columbia, 
Kermit B. Alexander made an assault on Andrew J. Newell 
with a dangerous weapon, that is, a loaded pistol. 

Charles M. Irelan, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Ferdinand E. Walter, 

Foreman. 

• # # # # 

79 United States District Court for the District of Columbia 

Criminal No. 532-53 
Charge ADW CDW 
United States 


v. 

Kermit B. Alexander, defendant 


Filed June 22, 1953. Harry M. Hull, Clerk. 

On this 22d day of June 1953, came the attorney of the 
United States; the defendant in proper person and by his at¬ 
torney A. W. Carroll, Esquire; whereupon the jurors of the 
regular Petit Jury panel serving in Criminal Court No. 5, being 
called, are sworn upon their voir dire; and thereupon comes a 
jury of good and lawful persons of the District of Columbia, 
to-wit: 


1. Charles H. Bailey 

2. Lyman C. Delle 

3. Estelle B. Fowler 

4. William E. Hartgen 

5. George B. Ingels 

6. Freda W. Keane 

who are sworn to well and 


7. Harold C. Keesling, Sr. 

8. Annie LaRue 

9. John C. McFall 

10. Hans J. Nelson 

11. Anthony C. Nocella 

12. Byron J. Spottswoode 


truly try the issue joined herein; 
whereupon their oath the jury says that the defendant is guilty 
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on count one and not guilty on count two. ,* ref. and defendant 
is permitted to remain on bond pending sentence. 

By direction of: 


Edward A. Tamm, 

Presiding Judge, 
Criminal Court No. 5. 
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United States District Court for the District of Columbia 


No. 532-53 

United States of America 

v. 

Kermit B. Alexander 

Filed July 28,1953. Harry M. Hull, Clerk. 

On this 24th day of July 1953 came the attorney for the 
government and the defendant appeared in person and by 
counsel, Andrew W. Carroll, Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of 
carrying a deadly weapon as charged in count one, and the 
court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized repre¬ 
sentative for imprisonment for a period of nine (9) months. 

It is ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or 
other qualified officer and that the copy serve as the commit¬ 
ment of the defendant. 

Edward A. Tamm, 

United States District Judge. 

* * * * * 
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